Michigan Supreme Court
Lansing, Michigan 48909

Chief Justice Justices

Maura D. Corrigan Michael F. Cavanagh
Elizabeth A. Weaver

[ [ :
Marilyn Kelly
Clifford W. Taylor
Robert P. Young, Jr.

Stephen J. Markman

FI LED JULY 23, 2002

ROBERT and PATRI Cl A STCKES,

Plaintiffs-Appellants,
Cross- Appel | ees,

v No. 119074
M LLEN ROOFI NG COVPANY,

Def endant - Appel | ee,
Cross- Appel | ant .

BEFORE THE ENTI RE BENCH
KELLY, J.

This is a dispute over noney clainmed by cross-plaintiff
M Il en Roofing Conpany from the cross-defendant honeowners,
Robert and Patricia Stokes, related to the parties
residential construction contract. W hold that (1) Mllen's
construction lien was properly extinguished because it was
i nval i d and unenforceabl e, and (2) MCL 339. 2412 barred M I | en,
an unlicensed contractor, from seeking conpensation from
plaintiffs under its contract with themfor the installation

of a slate roof.



I

M |1 en Roofing Conpany, a roofer unlicensed in M chigan,
placed a lien on the title to the Stokes' honme after they
refused to pay the anmount it cl ai mred was due. The Stokes sued
to clear title, alleging that the Iien was invalid and that
the residential builders act'® barred MIlen from recovery
under the contract. MIllen counterclainmed for breach of
contract, quantumneruit, and forecl osure of the construction
l'ien.

In response to various notions by the parties, the trial
court dismssed the <counterclaim and extinguished the
construction Ilien. After MIllen submtted an anended
counterclaimraising equitable clains, the court determ ned
that MIlen was entitled to equitable relief. It held that
the Stokes could pay MIlen the full anobunt of the original
contract price. If they chose not to do so, MIllen could
rei mburse plaintiffs for paynments nmade and reclaimthe slate
it had installed on plaintiffs' roof. Both parties appeal ed
fromthe trial court's decision.

The Court of Appeals affirmed, follow ng the precedent of
Republic Bank v Modular One LLC, 232 Mch App 444; 591 NWad

335 (1998). 245 Mch App 44; 627 Nd 16 (2001). However,

IMCL 339. 2401 et segq.



the panel disagreed with the holding in Republic and sought
the vote of a special panel to resolve the conflict between
its view and the holding in Republic. No panel was convened.

Bot h parties appeal ed fromthe Court of Appeal s judgnent.
We granted the Stokes' application for | eave to appeal al ong
with MIlen's cross appeal of the dismssal of its |ega
claims. 465 Mch 909 (2001).

Il

The residential builders act states:

A person or qualifying officer for a
corporation . . . shall not bring or maintain an
action in a court of this state for the collection
of conpensation for the performance of an act or
contract for which a license is required by this
article without alleging and proving that the
person was |icensed under this article during the
performance of the act or contract. [ MCL
339.2412(1).]"2

Under the statute, a builder nmay not bring an action for
collection of conpensation unless it can prove that it
possesses the license "required by this article.”

MIllen argues that the only clains barred are those
arising fromwrk for which "a license is required by this
article.” It asserts that the "article" to which the statute
refers is article 24 of the Cccupational Code. MCL 339. 2401

et seq. Article 24 contains | anguage that descri bes the scope

of a builder's |icense, application procedure, qualifications,

’This statute was anended while the case was being
appeal ed. A subsection was added that is not relevant to this
case.



and process for suspension of a |icense. It also contains
procedures for conplaints against |icensees.

Ml len asserts that no explicit requirenent of a license
is found in article 24. Instead, it contends, the express
prohibition on unlicensed activity is in article 6 of the
Qccupational Code. MCL 339.601(1). Therefore, MIleninsists
that its clains are not barred because, although a |license was
required, it was not required by article 24.

MIllen' s reading of 8§ 2412 would render the statute's
prohi bition nugatory. Under its interpretation, nolicense of
any kind would be "required" by article 24, and no cl ai m of
any kind woul d be barred.

In actuality, virtually every section of article 24
specifically refers to a license requirenent. |ndeed, § 2403
contai ns several exceptions to the licensure requirenent. By
inmplication, if a residential builder does not fit within one
of the exceptions there, it nust be |icensed. When the
Cccupational Code is read as a whole and its provisions
harnoni zed to fulfill the purpose of the Legislature, it
becones clear that MIlen had to be |icensed. State Treasurer
v Wilson, 423 M ch 138, 145; 377 NW2d 703 (1985). Section 601
specifically refers to occupations regul ated under "this act,"
t he Cccupational Code. Resi dential builders are regul ated

pursuant to article 24 of the act, unless an exception from



that article applies.?

MIllen argues in the alternative that, even if 8§ 2412
applies, it does not prevent it fromrecovering the reasonabl e
val ue of the | abor and naterials furnished to plaintiffs. It
clainms that in such an action it would be seeking nerely a
rei nbursenment for its materials, and not "conpensation" as
that word is used in the act.

Because "conpensation” is not defined in the act and is
not a termof art, we apply a dictionary definition. Random
House Webster's College Dictionary (1995) defi nes
"conpensation" as

sonething given or received as an equivalent for

serviceg, debt, loss, injury, etc.; indemity;

reparation; paynent."
Appl yi ng that neani ng of "conpensation,” we find that § 2412

disallows an action for the reasonable value of nmterials

conveyed, because such an acti on seeks "paynent" or "sonethi ng

W& do not agree with the dissent's footnoted suggestion
that MIlen could be exenpt fromlicensing as a subcontractor
of the plaintiffs. The dissent points out that plaintiffs are
al l oned by 8 2403(b) of the act to function in the capacity of
a residential builder with respect to property they own. It
suggests that there is a "strong argunent” that, under this
contract, MIllen could be exenpted from licensing as a
subcontractor of plaintiffs.

In fact, the act prevents MIlen frombei ng exenpted. |If
MIllen were not the contractor here, it would have to be a
person "engage[d] in the business of or act[ing] in the
capacity of a residential builder"” for purposes of the act.
Sections 2401(a) and 2403. At subsection (e) of 8§ 2403, such
persons mnust be licensed unless they are working with a
contractor |icensed under the act. Plaintiffs could have been
contractors, but they were never licensed under the act.
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given or received as an equivalent for [a] debt" or "loss."

Finally, MIllen argues that, even if it is barred from
seeki ng conpensation, it should be allowed to recover the
value of the materials it supplied. A "supplier"” does not
require a license under the act.

The fact that MIlen was not required to be licensed to
supply slate is of no consequence here. In order for the
"supplier" portion of this contract to be enforced, it would
have to be severed fromthe illegal portions of the agreenent.
As the dissent points out, for that to occur, the illega
provi sion nust not be central to the parties' agreenent. See
2 Restatenent Contracts, § 603, pp 1119-1120.

[1]f the agreenents are interdependent and the
parties would not have entered into one in the
absence of the other, the contract will be regarded
. . . as entire and not divisible. [3 WIIiston,
Contracts (3d ed), 8 532, p 765.]

Hence, the contract can be bifurcated only if the
agreenent to install the nmaterials is independent of the
agreenent to supply them But, here the agreenents were not
i ndependent of one another. Applying the test fornul ated by
the dissent, it becones apparent that the illegal section
which provided for the installation of a slate roof, was
central to the parties' agreenent. The parties' contract
required MIllen to "furnish and install"” the roofing

conponents and did not specify the portion of the total cost

attributable solely to materials. If the parties had not



intended Mllentoinstall the roof, the Stokes woul d have had
the installer they selected deliver the slate. It follows
that the contract is entire and indivisible.

Even if, normally, the contract could be bifurcated, the
statute prohibits it. Section 2412 bars a suit for
conpensation if alicense was necessary for performance of "an
act or contract."” The statute requires us to | ook for either
an act or a contract requiring a license. It does not nake
provision for bifurcating building contracts into separate
| abor and supply components. Accordingly, it is irrelevant
that MIllen could have supplied slate without a I|icense.
MIlen's counterclai mwas properly disallowed.*

111

MIllen further alleges that, notwithstanding its | ack of
a license, its lien is valid. The Construction Lien Act?
st ates:

A contractor shall not have a right to a
construction lien upon the interest of any owner or

| essee in a residential structure unless the

contractor has provided an inprovenent to the

residenti al structure pursuant to a witten
contract between the owner or |essee and the
contractor and any anmendnents or additions to the
contract also shall be in witing. The contract

required by this section shall contain a statenent,
in type no smaller than that of the body of the

“All nmenbers of the Court share the concern that the
result reached here seens on its face unfair to MIllen.
However, we, and the concurring justices, agree that this
result is mandated by the residential builders act.

*MCL 570. 1101 et seq.



contract, setting forth all of the follow ng:

(a) That a residential bui | der or a
residential maintenance and alteration contractor
is required to be licensed under article 24 .

(b) If the contractor is required to be
licensed to provide the contracted i nprovenent,
that the contractor is so |icensed.

(c) If a i cense is required, t he
contractor's license nunber. [MCL 570.1114.]

A "contractor" is defined in the statute as "a person
who, pursuant to a contract with the owner or |essee of rea
property, provides an inprovenent to real property.” MCL
570.1103(5). MIllen built a slate roof pursuant to a contract
with the owners. Therefore, it is a contractor. Under
subsections (b) and (c), it needed to state that it was
licensed and provide its |license nunber in order to have a
right to a lien.

MIlen argues that its lack of a contractor's I|icense
nunber is not dispositive, because the Construction Lien act
contains no penalty for failure to be licensed. It relies on
In re Craft,® a case in which a federal bankruptcy court held
that failure to conmply with the requirement to furnish a
contractor's I|icense nunber does not invalidate a |ien.
Because the statute is renedial, the craft court was
satisfied with the defendant's "substantial conpliance” wth

the requirenents of the act.

€120 BR 84 (ED M ch, 1989).
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W find craft i napplicable to this case. The contractor
there actually possessed a |icense, but did not properly wite
the license nunber on the formfor alien. W wll not extend
a "substantial conpliance" protection to MIllen because it
| acked a license and could not have conpleted the form
properly under any circunstances. There is nothing in the
Construction Lien Act to suggest that the Legi sl ature intended
the act to extend "substantial conpliance" protection to
unl i censed buil ders.

IV

Having determned that the trial court properly
extinguished MIlen's construction lien and dismissed its
| egal clainms, we consider whether MIllen was entitled to
equitable relief. This Court first considered the interplay
between the residential builders act and a court's equitable
powers in Kirkendall v Heckinger, 403 Mch 371; 269 NWd 184
(1978) .

There, plaintiff Frank Kirkendall conveyed a parcel of
property to the defendant contractor. Pursuant to the
contract, the defendant then paid off Frank's land contract
and back taxes and constructed a house on the land for Frank's
son, plaintiff Dennis Kirkendall. Dennis hel ped with the
construction. A dispute arose about the anount plaintiffs
owed, and the plaintiffs brought suit. They asked for

equitable relief that would deem the sale an equitable



nortgage, return the land to plaintiffs, clear title, and
ej ect defendant fromthe |and. Defendant counterclained for
breach of contract.

This Court held that the residential builders act barred
the defendant's counterclaim because he had no M chigan
residential builder's |license. However, the dismssal of the
counterclaim did not end the litigation. The Court had to
clear title. 1t declared that the sale to defendant was an
equi tabl e nortgage. If the plaintiffs wanted clear title,
they had to first do equity by paying the amount owed to the
def endant as an equi tabl e nortgagee:

The plaintiffs sought an equitable renedy.

Bef ore ordering the conveyance to Denni s Kirkendall,

the trial court was obliged to determ ne the anbunt

the plaintiffs were required to pay the defendants

in order to do equity. As the equitable nortgagee,

Hecki nger was entitled as a condition to

reconveyance to reasonabl e expenditures for

i nprovenents on the property nmade wth the

Kirkendalls' consent (and in fact wth Dennis

Kirkendal | 's active participation) while [defendant]

had title to the property. [Id at 374.]

The Court of Appeals considered the Kirkendall deci Sion
in Republic Bank and applied it, enlarging its scope. In
Republic Bank, the plaintiff had purchased eight residential
lots on which the defendant had a |Iien. The plaintiff
asserted that the liens were invalid, because they were for
nmonies owed for residential inprovenents nmade by the

def endant, who did not possess a |license.

The Court of Appeals concluded that, as an unlicensed

10



buil der, the defendant could not place a lien on the
properties. However, it required the plaintiff to do equity
by paying the defendant for the value of the hones before
getting equity in the formof a clear title. The Republic
Bank Court declined to distinguish the Kirkendall deci sion
even t hough, in Republic Bank, the defendant had no valid |ien

or nortgage that survived dism ssal of his claimand cl ouded

title.

In the case before us, the Court of Appeals followed
Republic Bank because it was binding authority. MCR
7.215(1)(1). Still, the Court made clear its dissatisfaction

with the holding in that case, opining that Republic Bank was
wongly decided and that it should have distinguished
Kirkendall on its facts.

W agree that Kirkendall nust be distinguished from
Republic Bank. First, the Court's reason for entertaining
equity in Kirkendall was because the conveyance to the
def endant was valid and clouded title. After the defendant's
counterclaim was disn ssed, the plaintiffs' conpl ai nt
remai ned, and the Court had to find an equitable renedy.

Conversely, in both Republic Bank and this case, once it
was determined that the defendants' |iens on the properties
were defective, the titles were clear. The conplaints could
be dism ssed. No further relief was necessary, equitable or

| egal. By not recognizing this distinction, the Republic Bank

11



decision allowed an unlicensed contractor |everage to force
paynent, using equity in a circunstance where no equity was
required. Mreover, the relief afforded was barred at | aw by
§ 2412.

The Kirkendall case also differs fromthe case at bar in
anot her key respect: the defendant's property right there was
not only created by the plaintiff, it was acquired in a valid
and | egal manner. By contrast, both MIlen and t he defendants
i N Republic Bank acquired liens by commtting a m sdemeanor,
performng an unlicensed activity. MCL 339.601(3). In
addition, they sought to force paynent using a construction
lien acquired in derogation of the Construction Lien Act.

Inits bench ruling granting equitable relief to MIIen,
the trial court stated that a court in equity may provide for
nonl egal, equitable renmedies to avoid unduly harsh |[egal
doctri nes. Its analysis is invalid because, in this case,
equity is invoked to avoid application of a statute. Courts
nmust be careful not to usurp the Legislative role under the
gui se of equity because a statutory penalty is excessively

punitive.’” As the Court of Appeals stated:

‘Qur concurring coll eagues assert that the Stokes used
the statutory provision to avoid paying for the slate roof.
In fact, they tendered a witten offer to Mllen in July 1994
to pay the balance of the original contract, along with a
$2, 684 change order, in exchange for unconditional waiver of
lien. Mllen rejected their offer.

Contrary to Justice Markman's assertion, slip op at 3, n
3, we nake no assessnent of the Stokes' notives in their

12



Regar dl ess of how unjust the statutory penalty

m ght seem to this Court, it is not our place to

create an equitable renmedy for a hardship created by

an unanbi guous, validly enacted, |egislative decree.

[245 M ch App 57-58.]

Mor eover, as was stated in Bilt-More Homes, Inc v French,
373 M ch 693, 699; 130 NWad 907 (1964):

"Contracts by a residential builder not duly
licensed are not only voidable but void-—-and it is

not for a trial court to begin the process of

attrition whereby, in appealing cases, the statutory

bite is made nore gentle, until eventually the

statute is made practically innocuous and the teeth

of the strong | egislative policy effectively pulled.

If cases of such strong equities eventually arise

that the statute does nore harm than good the

| egi slature may amend it !

W overrule the holding of Republic Bank. If it were
allonwed to stand, any unlicensed contractor could defy the
residential builders act and the Construction Lien Act by
refusing to obtain a Mchigan residential builder's Iicense.
It could contract with a residential hone owner to perform
work on the owner's hone. Then, if a dispute arose over noney
due, it could cloud the title with a lien and wait until the
owner brought suit to clear title. It could then recover the

anount due in an equity judgnment. Such a result violates MCL

339. 2412 and ignores key distinctions in Kirkendall

dealings with MIlen. As our colleagues are well aware, their
good faith or lack of it was not a consideration available to
us inrendering this decision. If equity were avail abl e here,
we m ght all have agreed that the trial court acted fairly and
reasonably in applying equity as it did.

13



CONCLUSI ON

We hold that MIlen Roofing Conpany's failure to obtain
a residential builder's license constitutes a bar to its
seeki ng conpensation for installing slate on the Stokes' roof,
pursuant to MCL 339.2412. Al so, because MIllen was
unlicensed, its construction lien was invalid. Finally,
MIlen cannot have equitable relief because any such relief
woul d allow equity to be used to defeat the statutory ban on
an unlicensed contractor seeking conpensation for residentia
constructi on.

The order of the trial court is reversed and the case
remanded for proceedi ngs consistent with this opinion.

CorriGaN, C.J., and TavLor and Young, JJ., concurred wth

KeLLY, J.

14



STATE OF MI CHI GAN

SUPREME COURT

ROBERT and PATRI Cl A STOKES,

Plaintiff-Appellants,
Cr oss- Appel | ees,

v No. 119074
M LLEN ROOFI NG COVPANY,

Def endant - Appel | ee,
Cross- Appel | ant .

WEAVER, J. (concurring).

| concur in the majority’ s conclusion that the contract
may not be bifurcated into separate |abor and supply
conmponents; the contract is entire and indivisible.

| al so concur inthe majority’s conclusion that defendant
MIllen Roofing may not be awarded equitable relief. The
residential builders act clearly prohibits a contractor not
licensed in this state from maintaining an action for

conpensation.® Likew se, under the Construction Lien Act, MCL

' As noted in the majority opinion, MCL 339.2412(1)
provides in pertinent part:

A person or qualifying officer for a
corporation or nmenber of a residential builder or
residential maintenance and alteration contractor

(conti nued. . .)



570.1101 et. seq., a contractor does not have a right to a
construction lien unless it conplies wth [|icensing
requi renents. MCL 570.1114.

In this particular instance, where plaintiff homeowners
invited defendant to enter into the illegal contract, know ng
def endant contractor was unlicensed in Mchigan and having
al ready availed thenselves of the statute to avoid paying a
previ ous unlicensed contractor, the statutory provision for
nonconpliance wth the licensing requirenent undoubtedly
i nposes a heavy penalty on defendant, while providing an
unwarranted wndfall to these plaintiffs. Plaintiffs, who
sought out defendant and hel ped draft the actual contract, do
not all ege that defendant was i nconpetent or inexperienced or
that defendant’s work was of inferior quality, and defendant
coul d hardly be characterized as sone fly-by-ni ght contractor.
Rat her, plaintiffs are now using the statutory provision to
their advantage to avoid paying for their slate roof.

Nonet hel ess, in entering into the contract, defendant

(. ..continued)

shall not bring or maintain an action in a court of
this state for the collection of conpensation for
the performance of an act or contract for which a
license is required by this article wthout
all eging and proving that the person was |icensed
under this article during the performance of the
act or contract.



contractor specifically violated the |licensing requirenments of
the residential builders act, albeit at the plaintiff
honeowner’s invitation. Further, in filing a lien to seek
conpensation for its services, which was done at defendant’s
owmn initiative, defendant violated both the residential
bui |l ders act and the Construction Lien Act. Additionally, as
noted by the majority, defendant rejected plaintiffs’ offer to
pay the bal ance of the $162,519 contract price plus a $2, 684
change order. Def endant rejected the offer because it
believed it was owed approximately $50,000 nore than
plaintiffs offered to pay. The |anguage of the statutes is
cl ear, and, under these circunstances, equity may not be used
to avoid their effect.

For these reasons, | concur in the result of the majority

opi ni on.



STATE OF MI CHI GAN

SUPREME COURT

ROBERT and PATRI Cl A STCKES,

Plaintiffs-Appellants,
Cr oss- Appel | ees,

Vv No. 119074
M LLEN ROOFI NG COMPANY,

Def endant - Appel | ee
Cross- Appel | ant .

MARKMAN, J. (concurring).
| concur in the result reached by the majority, as wel

as its analysis, because | agree that (1) cross-plaintiff’s,
M1l en Roofing Conpany’s, construction lien was invalid under
MCL 570. 1114 because M|l en was unlicensed, (2) MIlen cannot
seek conpensation fromthe cross-defendant honeowners, Robert
and Patricia Stokes, under his contract with them for the
installation of a slate roof because MCL 339. 2412 prevents an
unl i censed contractor from seeking such conpensati on, and (3)

Mllen is not entitled to equitable relief because allow ng



such relief would essentially enable MIlen to circunvent a
statute that expressly prohibits an unlicensed contractor from
seeki ng conpensation for the performance of an act or contract
for which a license is required. Accordingly, I would reverse
the trial court and remand this case to that court.

| wite separately sinply to point out the unfairness of
the result reached here today—a result nonet hel ess mandat ed by
the residential builders act. The Stokes have obtai ned a roof
fromMIllen at substantially below the contract price on the
basis that MIlen lacked a residential builder’s I|icense;
Mllen is sinply out of luck for the time, the materials, and
the noney he has put into this roof’s construction because he
| acked this license. What renders this particularly unfair in
this case is that the Stokes knew that M1l en was unlicensed,
knew that this neant that M|l en woul d be unable to bring suit
agai nst themfor their failure to pay and be unable to obtain
a lien against their property, and had expressly indicated to
MIllen that there was no need for him to be or becone

licensed.! In addition, the Stokes repeatedly assured MIIen

! Matt Mllen testified that Ms. Stokes had told him

that the “licenses would be her responsibilities,” that the
i cense “wasn’t a problem” and that the |license “was taken
care of.” The Stokes further conmunicated to MIlen that they

woul d be willing to wai ve the assertion of MIlen' s unlicensed
status in exchange for Mllen s waiver of his right to file a
construction lien. Wile such a conmunication is in accord
with MIllen s assertion that he was unaware that such a lien

(conti nued. ..)



that he would be paid for his work.?2

The Stokes here avoid paynent for work they requested
fromMIllen with full know edge that M|l en was required to be
licensed and that he was not. They also had full know edge
that, as a result of MIlen' s status, they would be able to
avoi d paying himfor his work, as evidenced by the fact that
the Stokes had recently prevailed in another | awsuit agai nst
an unlicensed contractor they had hired to do hone i nprovenent
wor K. Under these facts, it appears that the Stokes were
seeking to take financial advantage of MIlen’ s unlicensed

status.?

Y(...continued)
was unlawful, and that he was acting in good faith when he
subsequently filed the lien, it is also consistent with the
St okes’ interest in avoiding the need to bring a suit to quiet
title.

2 There is no indication fromeither party that the work
eventual |y perforned by M| 1 en was bel ow par or substandard in
any respect. Thus, the Stokes had no apparent reason not to
pay MIlen for his work, as agreed.

1 do not believe, as the majority apparently does, that
the fact that the Stokes had, at one juncture, offered to pay
the balance of the contract price in exchange for an
uncondi ti onal waiver of |ien necessarily neans that the Stokes
were acting in good faith during the entirety of this process.
The fact that the Stokes now are unwilling to pay the contract
price, and now are strenuously opposed to the trial court’s
deci sion, which essentially ordered themto do nothing nore
than pay the contract price, causes ne to disagree with the
majority in its assessnment of the Stokes’ conduct. The
majority states that it nmakes “no assessnent” of the Stokes’
nmotives, slip op at 13, n 8, but this statenent is difficult
to reconcile with its inmedi ately preceding statenment in the

(continued...)



In fashioning equitable relief, the trial court sought to
maintain the parties in the status quo ante. That is, the
court awarded M1l en the amount of noney that the Stokes had
agreed to pay Mllen for the roof mnus the anmount that the

St okes had already paid MIllen.* To the extent that equity was

appropriately applied in this case, | believe that the trial
court acted altogether fairly and reasonably, i ndeed
correctly.

However, despite this personal view that allowing the
Stokes here to have their roof wthout paying Mllen the
contract price is a highly inequitable result, I nonetheless
agree with the mpority that we cannot allow equity to
contravene the clear statutory intent of the Legislature.
Such an intent is established in the residential builders act,
which prohibits unlicensed residential buil ders from
recovering conpensation from honeowners for their work. The
Legislature has determned that one, very considerable,
penalty for performng work without the required license is

that the unlicensed builder will be denied the ability to sue

3(...continued)
sane footnote.

“ The trial court did not award M Il en any portion of the
$52,824 in “extras” that MIlen clained the Stokes owed him
Rat her, the trial court nerely ordered the Stokes to pay
M Il en the bal ance of the agreed upon contract price, which
was $113, 269, as the Stokes had agreed to pay MIlen $165, 203
for the roof and had only paid MIIlen $51,934 for the roof.

4



for paynent for the work perforned. The trial court here

despite the best of intentions, circunvented this |egislative
intent by ordering the Stokes to pay Mllen for the work
performed, even though MIlen performed the work wi thout the
required |icense. This is inpermssible under the | anguage of
MCL 339.2412. Accordingly, if such inequitable results are to
be avoided, it is the Legislature that nmust take action.

At the time Republic Bank v Modular One LLC, 232 M ch App
444; 591 NW2d 335 (1998), was deci ded, a case that | authored,
| believed that Kirkendall v Heckinger, 403 M ch 371; 269 NWad
184 (1978), nmandated the result reached in Republic Bank. At
the tine, | understood Kirkendall to stand for the proposition
that equity may be invoked on behal f of an unlicensed buil der
to require a honeowner to pay for work done when such
homeowner seeks to clear title. However, upon further
reflection, and after considering the analysis of the majority
opinion, | now agree with the majority that Republic Bank
erred and that Kirkendall was reasonably distingui shable.

In Kirkendall, the unlicensed builder had an equitable
nortgage on the subject property. Wen the honmeowner filed
suit toclear his title, the Court concluded that before title
could be cleared, the honeowner would first have to pay the
unli censed builder for the inprovenents that he nade on the

property with his consent. Kirkendall, supra at 374. In



Republic Bank, as well as in this case, the wunlicensed
bui l ders did not have equitable nortgages on the properties;
instead they sinply had invalid liens. Therefore, when the
homeowners brought suit to clear their titles, there was no
need for the homeowners to first pay the unlicensed buil ders
because the liens were sinply unenforceable. That is, while
in Kirkendall, there was a valid encunbrance on the [|and
requiring the homeowner to do equity before the cloud on his
title could be renpved, in Republic Bank and this case, there
sinmply were no valid encunbrances on the lands, and thus the
homeowner s shoul d not have been required to do equity in order
to get the clouds on their titles renoved. Accordingly, |I now
agree with the majority that Republic Bank erred, and that it
shoul d be overrul ed. The honeowners here shoul d not have been
required to pay the unlicensed builder for the roof because
MCL 339. 2412 expressly prohibits an unlicensed contractor from
seeki ng conpensation for the performance of an act or contract

for which a license is required.
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CAVANAGH, J. (dissenting).

The mpjority holds that the residential builders act
(RBA), MCL 339. 2401 et seq., bars an unlicensed builder from
seeki ng conpensation under a contract for both |abor and
supplies because a license is required for the |abor
conponent. Because | would hold that such a contract nmay be
bi furcated i nto separate | abor and supply conponents under the
RBA, so that an unlicensed builder may recover for the supply
costs, | respectfully dissent.

Section 2412(1) of the RBA states:



A person or qualifying officer for a
corporation . . . shall not bring or maintain an
action in a court of this state for the collection
of conpensation for the performance of an act or
contract for which a license is required by this
article wthout alleging and proving that the person
was licensed under this article during the
performance of the act or contract.

The RBA requires that a residential builder be |icensed;
however, the definition of a residential builder does not
i nclude supplying duties, as the mmjority notes. Thus, a
license is required to install, but not to supply.

Def endant, known by plaintiff to be an unlicensed
bui l der, contracted with plaintiffs to “supply and install” a

slate roof.* The mmjority asserts that because a |icense was

! A strong argunment can be nade that under this contract,
plaintiffs were the property owners and the genera
contractors with defendant as the subcontractor. As the
def endant pointed out in its supplenental brief, plaintiffs
clearly requested defendant to return to the job, plaintiffs
| i sted def endant as a subcontractor, and plaintiffs supervised
over $700, 000 worth of contracts. This would exenpt defendant
from the license requirenment under MCL 339.2403(b), which
provi des:

Not wi t hstandi ng article 6, a person nay engage
in the business of or act in the capacity of a
residential builder or a residential maintenance
and alteration contractor or salesperson in this
state without having a license, if the person is 1
of the follow ng:

(b) An owner of property, with reference to a
structure on the property for the owner’s use and
occupancy.

(continued...)



required for the installation duty of the contract, defendant
may not recover for performng its duty as a supplier.
Al though 8 2412 |ooks for the “performance of an act or
contract” that requires a license, | cannot agree that the
entire contract qualifies as one requiring a |license.

The contract expressly inposed two separate duties on
defendant: to “supply and install” the slate. According to
the mpjority, the installation duty, which requires a license,
prevails over the supply duty, which does not require a
| i cense. Reading the <contract as the nmgjority does
effectively requires an unlicensed buil der who has contracted
to supply materials in a single contract (in which he has al so
agreed to install those supplies) to have a |icense to supply.

The RBA does not provide for such a result. Rather, the act
does allow bifurcating the | abor and supply conponents of a
single contract by barring lawsuits for conpensation of a
contract that requires a license. The bar, therefore, is
expressly limted to lawsuits involving a contract that
provides for the specific acts that require a |license under
the RBA, i.e., installing. | cannot agree that including both
an installation and supply duty into one docunent extends the

i cense requirenent necessary to performthe installation duty

(. ..continued)
Because | conclude that the contract i s severabl e, however, |
do not rest on this argunent.



to the supply duty, thus, generating an unenforceable
docunent . The result of such a holding requires this
unlicensed builder to create a separate supply contract,
stating the sane infornmation already repeated in a “supply and
install” contract, but limted to those duties relevant to
suppl yi ng. In other words, the majority’s hol di ng nandates
bi furcati on.

My position is supported not only by a plain reading of
the RBA, but also by traditional contract principles.

Under the occupational code, engaging in a licensed
activity without a license is a m sdeneanor, thus, making the
installation part of the contract in this case illegal.? The
general rule is that severance of an illegal provision of a
contract is warranted and the | awful portion of the agreenent

is enforceable when the illegal provision is not central to

2 MCL 339.601(1) states:

A person shall not engage in or attenpt to
engage in the practice of an occupation regul ated
under this act or use a title designated in this
act unless the person possesses a license or
registration issued by the departnent for the
occupati on.

MCL 339.601(3) describes the penalty for such a
vi ol ati on:

A person, school, or institution which
viol ates subsection (1) or (2) is guilty of a
m sdeneanor, puni shable by a fine of not nore than
$500. 00, or inprisonnent for not nore than 90 days,
or both.



the parties’ agreenment and the illegal provision does not
i nvol ve serious noral turpitude, unless such a result is
prohi bited by statute. See 2 Restatenent Contracts 8§ 603, pp
1119-1120; Calamari & Perillo, Contracts, 3d, § 22-6.

As noted, | ~cannot agree that the RBA prohibits
severance. Moreover, in my view, the illegal provision,
providing for defendant to engage in the separate duty of
installation, is not central to the parties’ agreenent that
the defendant “supply and install” a slate roof. The | egal
provi sion, defendant engaging in the separate duty of
supplying, is clearly an entirely different conponent of the
contract, therefore, warranting its enforcenent.

For the above reasons, | would hold that defendant was
only barred from the breach of contract suit seeking
conpensation for the installation services and allow
defendant’s suit for supply costs. Accordingly, 1 would
conclude that the trial court erred in summarily disposing of

defendant’s entire breach of contract action.



